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Martin Merritt is a founder and
Executive Director of the Texas
Health Lawyers Association where
he has served from 2013 to the
present. He has been repeatedly
voted by D Magazine Best Lawyers
in Dallas List. He has been elected
by his peers to serve as Chairman
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has served as special disciplinary
counsel for the Texas Commission
for Lawyer Discipline and serves
outside litigation counsel and as
outside general counsel to
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Of Course, There Aren’t Ten 
Commandments

OF HEALTH LAW  ADVICE/ OPINIONS     
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The First Commandment 
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Read the Ethics Rules Again
(You’ll Thank me later)  
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1.02(c)  Scope and Objectives of Representation

“A lawyer shall not assist or counsel a client 
to engage in conduct that the lawyer knows 

is criminal or fraudulent.”
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Healthcare Client’s seldom look like this . . 
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They look like this. . .  
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They don’t say   
“we want to break the law. . .” 
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They say   
“We want to earn a living” 
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1.02(c)  Scope and Objectives of Representation

“A lawyer may discuss the legal 
consequences of any proposed course of 

conduct with a client . . . 
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1.02(c)  Scope and Objectives of Representation

“A lawyer may discuss the legal 
consequences of any proposed course of 

conduct with a client . . . 
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1.02(c)  Scope and Objectives of Representation

“. . .and may counsel and represent a client in 
connection with the making of a good faith effort 

to determine the validity, scope, meaning or 
application of the law.”
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Trouble is . . . 
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In healthcare, all sorts 

of things are possibly 

Fraudulent or Criminal 
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UPCODING 
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Improper 

Coding
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Billing with Improper Documentation   

Accurate Medical Records 
are Critical
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Then there are  . . .
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This book is a good primer from the   
business side of Healthcare regulation   
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• False Claims Act

• Anti-Kickback Statute

• Physician Self-Referral 

Statute

• Exclusion Statute

• Civil Monetary Penalties 

Law

Government Fraud and Abuse Laws
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If you get past federal law You get to 
figure out Texas State Statutes . . .
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Tex.  Occ. Code 102.001 
Patient Solicitation 

“A person commits an offense if the person 
knowingly offers to pay or agrees to accept, 
directly or indirectly, overtly or covertly any 
remuneration in cash or in kind to or from 
another for securing or soliciting a patient or 
patronage for or from a person licensed, 
certified, or registered by a state health care 
regulatory agency.”
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Tex.  Occ. Code 102.001 
Patient Solicitation 

Section 102.001 permits any payment, business 
arrangement, or payment practice permitted 
by 42 U.S.C. Section 1320a-7b(b) or any 
regulation adopted under that law.
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Tex.  Occ. Code 102.001 
Patient Solicitation 

Section 102.001 permits any payment, business 
arrangement, or payment practice permitted 
by 42 U.S.C. Section 1320a-7b(b) or any 
regulation adopted under that law.
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If you get past that. . .you 
get even more confusing  

TAC  Regulations 

TMB RULE §164.3 False  Misleading or 
Deceptive Advertising: 

(17) “Drumming" patients or conduct considered
an offense under Texas Occupations Code
§102.001(a) relating to the solicitation of
patients.
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IT’S COMPLICATED  
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Doctors simply want to know 
that they can’t get into any trouble

28



Which leads directly to . . .
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The Second Commandment
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Keep Client

Expectations  

Realistic
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Born 1951

Died 2007
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Allegedly...   
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A Chicago tax lawyer   
brought the whole firm 
down. . . Over “legal 
advice” opinions. 
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(So Far, Not so Terrible)

35



“Drumming” clients is 
starting to make sense. ..   
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Client expectations are 
beginning to rise. . .
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(If  promised, that is almost  
impossible to know . .)
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Seems to be Practically  
guaranteeing a result. . .
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This would be a problem.. . 
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• The IRS Went after 1000 
Clients 

• 1000 clients sued Jenkens   

• The IRS went after Jenkens

• Jenkens agreed to shut 
their doors in 2007. 
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Jenkins denied these claims, but 
when 1000 clients sued, it became 

unsalvageable.   
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#3 Avoid Advice
to Non-Clients 

(Even if the Client Asks You)
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How Many Times Has This 
Happened? 
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Somebody has an idea . . .
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It’s a little complicated . . .  
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But the Client is SOLD . . .   
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And the Client tells you all about it.
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Maybe the client has told 
some friends about it. (They’re excited)     
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And all that is stopping them. ..  
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They need you . . .   
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To tell these guys, it is perfectly legal  
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But know this: when it all goes wrong.
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These guys won’t be smiling 
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They will remember things you may not 
have said. . .    
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Really crazy things. 

57



Rule 4.01  Truthfulness in Statements to Others

“A lawyer shall not  knowingly make a false 
statement of fact or law to a third person.”
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Rule 4.01  (Comment #3) 

“A lawyer is generally under no duty to disclose 
relevant material facts.” 
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Rule 4.01  (Comment #3) 

(Unless you start talking. Then you trigger. . .)
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Rule 4.01  Truthfulness in Statements to Others

“A lawyer shall not make a false statement of 
fact or law to a third person . . .
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Rule 4.01  Truthfulness in Statements to Others

“ And once you start talking. . ..”
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Rule 4.01  Truthfulness in Statements to Others

“A lawyer shall not fail to disclose a material 
fact to a third person . . .
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Rule 4.01  Truthfulness in Statements to Others

When disclosure is necessary to avoid making 
the lawyer a party to a criminal act or 

knowingly assist a fraudulent act by client.
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Q: What does that 
mean?

A:“It doesn’t matter 
what it means.” 
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It is only going 
to come up in hindsight .
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#4 Avoid  
Healthcare Advice via Email.  
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Email is usually to a person, 
not the company. 
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You represent ABC Company
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You might find your email 
being relied on by XYZ Company
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In Florida. . .Alaska. . . and. . .
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Clients Can forward Emails
To Third Parties. 
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Better to pick up the phone. 
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#4 Avoid  
Healthcare Advice via Email.  
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#5 Make a Template.
Always Use it.   
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I am not sure it matters if you use a letter or a 
memorandum.  

It is “Advice” under 2.01.  
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The Checklist Manifesto
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Atul Gawande.  How to Get things 
done right  

• Harvard Medical School 
Professor

• Rhodes Scholar

• The New Yorker Staff 
Writer

• World Health 
Organization Director 
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The Checklist Manifesto
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Discusses the importance of
organization and pre-planning
(such as thorough checklists)
in both medicine and the
larger world.



A Template Can Help  

• Limit Reliance to ONLY the Client. 

• Disclaim 3rd Party reliance.

• Limit advice to the facts (and Texas law).  

• Warn that the advice is protected by Privilege 

• Disclaim any continuing duty to monitor facts

• Should the facts be different or change, the 
opinion is no longer valid.
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#5 Make a Template.
Always Use it.   
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#6 Get the Facts  
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Just the Facts  
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Good Example: OIG Advisory Opinions 
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Disclaim 

Any independent investigation.
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Disclaim 

Any  obligation to monitor the facts.
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Disclaim 

If the facts are different, the Advice is not 
Valid. 
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Journalism’s “Five Ws and One H”

“Who, What, Why, When, Where and How.”
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Limit Advice  

“Who, What, Why, When, Where and How.”
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Formal Argumentation
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Prosecutors often look to Facts 
Omitted by Client
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Don’t forget About State Laws
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3 Questions to Always Ask
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Where is the Provider Located? 

98



Where is the 
Referring Doctor  Located? 
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Where is the 
Referring Doctor  Located? 
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Are Goods or Services 
Crossing State Lines? 
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Clients will not always tell you! 
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AHLA 50 State Survey  
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Research. Research. Research. 
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Logic and Argumentation
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Logic and Argumentation
Conclusion Supported by Premises 
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Conclusion with no support
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Daubert Reliable Opinions:  “It is the 
methodology”
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“Not the conclusion ”
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“Which makes and opinion reliable.”
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Unreliable Ipse Dixit Opinion .  
(Because I say it’s so.) 
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In Health Law, 
We often discuss both Pro and Con 
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One article suggests 2.01  test: “Advice should be  
‘independent and candid.’  A reader can’t  tell 

which  answer the client hoped to get from you.
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If you are ever called upon to defend 
your opinion/conclusion  . . . 

115



This is not the time to be Original.
116
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#9 Representing Entities:  
Remember “Who’s the Client”

Ethics Rule 1.12
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This isn’t the Client?
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Is it this guy?  
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Maybe the 60% Investors? 
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Or the 40% Investors?  
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People will try to talk you into doing 
stupid things. 
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Ethics Rule 1.12

“A lawyer retained by an 

organization represents the entity.” 
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Ethics Rule 1.12

If you learn an agent or  representative 
intends to commit a violation of a 

legal obligation which can be 
imputed to the organization, You 
may be required to take action. 
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Ethics Rule 1.12
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1. Talk the Agent out of it  
2. A separate Advice opinion is 

written to the organization
3. Inform higher (other) authority 
in  organization



127



#10 Ask for Help
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Ethics Helpline — (800) 532-3947

The Ethics Helpline received more than 5,300 
calls from Texas lawyers seeking advice
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